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A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 11-17- 
2008 has been entered. 

Applicant's response includes newly amended claims, A declaration under 
Rule 132 and remarks. The amendment to claim 18, the independent claim expands to 
the scope of the claim to include compositions free of catalyst and limits the 
compositions having a catalyst to those wherein the catalyst is a octanoate or 
naphthenates of Co, Nr or Mn. 

The following is a quotation of the first paragraph of 35 U.S.C. 1 1 2: 

The specification sliall contain a written description of tiie invention, and of tlie manner and process of 
malting and using it, in sucli full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 18-25, 28-38, 41-43 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the enablement requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to enable one skilled in 
the art to which it pertains, or with which it is most nearly connected, to make and/or use 
the invention. The instant claims limit the product made to those having the properties 
recited in claim 18 as (el) or (e2). The declaration filed in applicant's response tests 
compositions meeting every material and procedural limitation of the instant claims 
(based on Example IV or the reference) that yet fail to exhibit the required properties. 
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There is no teaching of record of which steps must be performed, different from those of 
the declaration, in order to make a product that has the required properties. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 18-25, 28 and 30 are rejected under 35 U.S.C. 102(b) as being 
anticipated by US 2749247. 

Example IV of the reference teaches a composition made by heating rosin ester 
gum and linseed oil to 200 C and stirring them together at 240 C. This intermediate 
product meets every compositional limitation of the instant claims. As these properties 
are inseparable from the materials, it would be expected that the composition exhibit 
properties (el ) or (e2). Evidence presented that this prior art mixture does not should 
include an explanation how the instant specification teaches one of ordinary skill in the 
art to ensure that otherwise similar compositions do not possess the required 
properties. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 18-25, 28, 29 and 31-38 and 41-43 rejected under 35 U.S.C. 103(a) as 
being unpatentable over US 2749247, in view of Barnes et al. 

Example IV of US 2749247 teaches a composition comprising "(b)" linseed (flax) 
(viscosity about 30 Pa.s) and "(a)" rosin ester (boiling point about 120 C) with cobalt 
linoleate added as a drier (catalyst) and a coloring agent of lamp black, considering the 
Tung oil as a component of "(b)", the composition would contain a ratio of a to b of 
33:67. While the mixture is formulated with 300cc of an organic solvent in apparent 
contradiction to the "consisting essentially of language of the instant claims, the dried 
coating formed would be essentially free of organic solvent as it is driven off during 
drying. It is the dried composition which would be expected to have properties similar to 
those recited in the instant claims. While the dried form (on a glass plate) of the 
reference may not lend itself to penetrability testing, the composition still has such a 
property. Applicant's declaration does not measure that property. The patent teaches 
compositions having the same ingredients in proportions falling within the scope of the 
instant claims. The claim limitation "for the production of a layer and/or a coating 
containing aggregates for road works and civil engineering is very broad and would 
encompass anything used in the pavement industry or having to do with buildings in any 
way. As a material's properties are inseparable from that material, it would be expected 
that the compositions of the reference would exhibit all the properties recited in the 
instant claims. No evidence to the contrary is of record. 

The difference between the patent example and the instant claims is the anion of 
the cobalt salt. Page 1 6 of the Barnes et al reference teaches the octanoate salt of 
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cobalt is a useful drier for drying oils in addition to the linoleate salt of the patent. 
Furthermore, applicant admits, page 3, line 1 1 , in the declaration that cobalt linoleate 
and cobalt octanoate are "well know equivalents". It would have been obvious to one of 
ordinary skill in the art to substitute cobalt octanoate as the drier in the patent example 
because Barnes et al teach it is useful as such. 

This application contains claims 26, 27, 39 and 40 drawn to an invention 
nonelected with traverse in the reply filed on 16 November 2007. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David M. Brunsman whose telephone number is 571- 
272-1365. The examiner can normally be reached on M, Th, F, Sa; 7:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jerry Lorengo can be reached on 571-272-1233. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/David M Brunsman/ 

Primary Examiner, Art Unit 1793 

DMB 



